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The Opinion of the Court was delivered PER CURIAM.
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SYLLABUS

“When this Court reviews chdlengesto thefindings and condusions of the arcuit court,
atwo-prong deferential standard of review isapplied. Wereview thefina order and the ultimate
dispogtion under an abuse of discretion sandard, and we review the circuit court’ s underlying factud
findings under a clearly erroneous standard.” Syllabus Point 1, McCormick v. Allstate Insurance

Company, 197 W. Va. 415, 475 S.E.2d 507 (1996).



Per Curiam:

Thisisangpped by theWest VirginiaDepartment of Hedlth and Human Resourcesfrom
anorder of the Circuit Court of McDowe | County dismissing achild abuseand neglect action and directing
that Brandon Lee B., the infant named in the petition, be returned to his mother. On appedl, the
Department of Hedth and Human Resources arguesthat the evidenceinthe caseis dear and convinang
that Brandon LeeB.’ smother hasneglected him, andisunfit to have custody of him, and that under the

circumstances, the circuit court erred in dismissing the Department’ s petition.

l.
FACTS

On October 22, 1999, therdator, Brandon Lee B., was born three months premature.
Atthetime of birth, heweighed one pound, two ounces, and subsequent to hisbirth, he spent severa

monthsin intensive care at Women and Children’s Hospital in Charleston, West Virginia.

Brandon LeeB.’smother, Carie Q. B., isfrom Fort Wayne, Indiana. Apparently, while
livinginajuvenilegroup home, sheestablished ard ationship with Brandon LeeB.’ sputativefather, Ahmed

A., anlragi immigrant, and as soon as she turned 18, she moved into Ahmed A.’s home.



Whileinthehomeof Ahmed A., Carrie Lee B. becameinvolved in aseries of acts of
physicd violence, whichincduded adomedtic assault on Ahmed A. Oneof theingtancesresultedin Carrie

Lee B. being charged with felony battery upon a police officer.

Atlength, Ahmed A. drove Carrie Q. B., who wasthen pregnant with Brandon LeeB.,
toMcDowdl County, West Virginia, where she hoped to livewith her biologica parents. Shortly after
mesting her biologica parents, Carrie Q. B. met Cecil Lee B., aMcDowdl County man who wasatota
dranger. Thenext day, she married him. The marriage was not successtul, and Carrie Q. B. sought refuge

at an abuse shelter near Welch, West Virginia.

It became apparent that Carrie Q. B. was going to give birth to Brandon Lee B.
prematurdy, and she wastransferred to Women and Children’ sHospita a Charleston, West Virginia,
where Brandon Lee B. was born on October 22, 1999. After Brandon Lee B.’shirth, Carrie Q. B.
returned to McDowell County, and Brandon Lee B. remaned inintendve carea Womenand Children’s

Hogpital.

The evidencein the present case showsthat for ax weeksafter Carrie Q. B. returned to
McDowell County, asocial worker unsuccessfully begged her to returnto Charleston to bond with

Brandon Lee B. and to authorize various medical procedures for him.



Atlength, Carry Q. B. agreed to return to Charleston, and arrangements were made for
her to livea the Ronald McDondd Housein Charleston and bewith the child. However, the day before
shewasto report to Charleston, she called an emergency communications center to report that warrants
were pending agang her in Indianaand arranged for her ownarrest. She subsequently gppeared inthe
Circuit Court of McDowe | County and waived her right to contest extradition and returned to Indianain

custody.

After CarieQ. B. faled toreport to Charleston, the West VirginiaDepartment of Hedth
and Human Resourcesfiled achild neglect and abandonment petition. After receiving the petition, the
circuit court made apreiminary finding of neglect and abandonment and awarded temporary legd and
physica custody of Brandon LeeB. tothe Department of Hed th and Human Resources on December 29,
1999. The court continued the proceedings for three months because Carrie Q. B. remained injall.
Subsaquently, in March 2000, Carrie Q. B. entered guilty pleasto afdony charge of battery upon apolice

officer and the misdemeanor offense of domestic assault in Indiana, and she was placed on probation.

After Carrie Q. B. was placed on probation, her adoptive parents returned her to West
Virginia, and on March 29, 2000, shevisted Brandon Lee B. and hisfoster parentsfor an hour and ahdlf.
It appearsthat that visit wasinitiated by Carrie Q. B. sparents. Carrie Q. B. did not again visit with

Brandon Lee B. until she atended the adjudicatory hearing in the present proceeding on October 12, 2000.



OnApril 13, 2000, the Department of Hedlth and Human Resourcesamended the child
abuse and neglect petition and aleged that Carrie Q. B. was unfit to parent Brandon Lee B. sifdy, given
hisgpecid needs. An adjudicatory hearing was set on the petition for June 28, 2000. CarrieQ. B. falled
to gpopear a that hearing, and her attorney advised the court that he had received no communication from
her for alengthy period of timeand that she had provided him with no new address or te gphone number.

As a consequence, the adjudicatory hearing was continued to October 12, 2000.

On October 12, 2000, the West Virginia Department of Health and Human Resources
presented evidencerdating to thefitnessof Carrie Q. B. to have custody of Brandon LeeB. Among other
things, the evidence showed that Carrie Q. B. had ahigtory of mentd illness, of fetd dcohol syndrome, of
oppogitiona defiant disorder, of post-traumeatic Stressdisorder, of dissociativedisorder, of bulimia, of
dysthymiaand of aborderline persondity disorder. Carrie Q. B.’ sadoptive mother testified that Carrie
Q. B. wasunpredictableand that sheengaged in risky and recklessbehavior including running awvay from
home, numerousauicide attemptsand violent re aionshipswith men. CarrieQ. B.’ sadoptivemother dso
testified that she believed that Carrie Q. B. could not be trusted to take care of hersdlf, and that shewas

certainly not fit to care for a child with Brandon Lee B.’s special needs.

Child Protective Servicesworkerstestified that Brandon Lee B. had engagedinalifeor
desth srugglewhileinintensvecareat \WWomen and Children’ sHospita and that whilehewasengagedin
that struggle, they had attempted without successto generate someinterest in him from Carrie Q. B.

Additiondly, one of the workerstestified that during her hour and ahdf visit with Brandon Lee B. on
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March 29, 2000, Carrie Q. B. had to betold how to hold Brandon Lee B., and further had to betold not
totry to force himto accept pacifier when hedid not want it. The socid worker explained that Carrie Q.
B. did not request another vigt after theMarch 29, 2000, vidt and in the next few monthstheworker could

not maintain contact with her despite substantial efforts on his part.

Additiond evidence adduced during the hearing induded anegative home sudy of Brandon
LeeB. shirthfather’ shomeand evidencethat thefather could not attend the hearing becausethe father

needed surgery to close a knife wound.

At the conclusion of the hearing, the circuit court ordered the record held open for an

additional 15 daysto allow any party to supplement the record with additional evidence.

During the 15-day period, the Department of Health and Human Resourcesfiled medica
reportswhich indicated that Brandon Lee B. had acrucid nesd for committed caretakerswho could follow
prescribed physicd thergpy and agpecia feeding regime. Recordswere dso filed describing Carrie Q.

B.’s mental limitations and emotional problems.

At theend of the 15-day period, the drcuit court ordered thet the child abuse and neglect
petition bedismissed. Intheorder dismissing the case, the court recognized that theevidencerdating to
CarieQ. B. sahility toparent Brandon Lee B. wasgenerdly negative. The court sated: “To beblunt,

the M other, evenwhen sheismeaking her best efforts, isonly minimaly ableto adequatdly take careof her
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ownsdf, muchlessagmal ‘specia needs baby.” The court, however, went onto say that W. Va Code
49-6-2(c) required that afinding of neglect or abuse be based “ upon conditions exiding a thetime of the
filing of thePetition.” Inandyzing theevidence, thecourt, in effect, found that much of theevidencerdaing
to Carie Q. B.’sinahility to carefor Brandon Lee B. involved incdentsand conditionswhich arose after
thefiling of the Department of Hedlth and Human Resources petition. Inview of this, the court resched
the conclusion that the Department of Health and Human Resources had not met the burden established

by W. Va. Code 49-6-2(c).

Inthe present proceading, the Department of Health and Human Resources contendsthat
thecircuit court erred in holding that it had not met itsburden and erred in not granting itspetitionin this

case.

.
STANDARD OF REVIEW

InInRe: Beth Ann B., 204 W. Va. 424, 513 SE.2d 472 (1998), this Court indicated
that in achild abuse and neglect casethe Court empl oysthetwo-pronged sandard of review st forthin
Syllabus Point 1 of McCormick v. Allstate Insurance Company, 197 W. Va. 415, 475 S.E.2d 507
(1996):

WhenthisCourt reviewschdlengesto thefindingsand condusionsof the
circuit court, atwo-prong deferential Sandard of review isgpplied. We
review thefina order and the ultimate disposition under an abuse of

discretion sandard, and wereview thecircuit court’ sunderlying factud
findings under a clearly erroneous standard.



1.
DISCUSSION

AlthoughW. Va Code49-6-2(c) requiresthe West Virginia Department of Health and
Human Resourcesin achild abuse or neglect caseto prove conditionsexisting a thetime of thefiling of
the petition, this Court hasindicated that a petition may be amended at any time before the final
adjudicatory hearing. Satev. Julie G., 201 W. Va. 764, 500 S.E.2d 877 (1997). Specificaly, in
Syllabus Point 4 of Satev. Julie G, id., the Court stated:
Under Rule 19 of the West VirginiaRules of Procedurefor Child Abuse
and Neglect Proceedings, amendmentsto an abuse/neglect petition may
bedlowed a any timebeforethefina adjudicatory hearing begins. When
modification of an abusa/neglect petitionissought, the dreuit court should
grant such petition absent ashowing that the adverse party will not be
permitted sufficent time to respond to the amendment, conggent with the

intent underlying Rule 19 to permit liberal amendment of abuse/neglect
petitions.

In Satev. Julie G,, id., the Court noted that the circuit court believed that it was
required to disregard factsthat supported theinitid concernsof the Protective Services worker because
such factswere not discovered until after thefiling of the petition. The Court indicated thet thisbelief was
erroneous and that the dlegationsin the petition should have beeneva uated in light of the evidence of the

mother’ s performance after the filing of the petition, but during the pre-adjudication period.



Unlike the situation in Sate v. Julie G, id., the court in the present case actually
amended the petitiontoincludein the scope of concern the conduct of Brandon Lee B.’ smother, Carrie

Q. B., after the filing of the origina petition.

Although Satev. JulieG. indicatesthat achild abuse or neglect case must be decided
upon conditionsexigting at thetime of thefiling of the petition, or, by implication, in acasesuch asthe
present case, the amended petition, the clear import of Satev. Julie G. isthat facts developed &fter the
filing of the petition, or amended petition, may be congdered in evaluating the conditionswhich existed at

the time of the filing of the petition or amended petition.

Theclear thrugt of the petition and amended petition in the present caseisthat Carrie Q.
B. isunfit to be the mother of Brandon Lee B., especidly inlight of hisneed for medical and specia
nutritiona care. Theevidence adduced during the case showsthat the hedlth and possbly thevery life of
Brandon Lee B. depend upon hisrecaiving appropriate and consstent medica and nutritiond care.
Although he gpparently wasreceiving such care a thetime of thefiling of the petition, the carewasbeing
provided by the Department of Health and Human Resourcesrather than Carrie Q. B. Theevidence
subsequently developed, inthisCourt’ sview, dearly and convincingly showsthat Carrie Q. B. a thetime
of thefiling of the petitionlacked, and il lacks; the tability, maturity, judgment and discipline necessary
to provide the consistent care which Brandon Lee B. requires. Rather clearly, Carrie Q. B. hasbeen
unableto establish agtable home Stuation even for hersdlf. At very best, she has demondrated only a

gporadicinterest in Brandon Lee B., and she hasdemondrated littleinitiativein establishing ardaionship
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with BrandonLeeB. A fair reeding of therecord showsthat she hasbeen sporadic, a best, inmaintaining

any kind of contact with the partiesinvolved in the life of Brandon Lee B.

Additiondly, the record showsthat Carrie Q. B. hasahistory of mental and emotiond
problems, that she hashad minor problemswith the crimind system, and thet she nesds assstance with her

own life.

InSatev. Krystal T., 185 W. Va 391, 407 S.E.2d 395 (1991), this Court indicated
that parents who do not adequately provide for a child’s needs and are not sufficiently motivated or

organized to provide for such needs on an ongoing basis should have their parental rights terminated.

This Court believesthat the evidence doesrather clearly show that Brandon LeeB.’s
moather, CarrieQ. B., isnot sufficiently motivated or organized to providefor Brandon LeeB.’ sneedsand

that the evidence is sufficient to support a termination of her parental rights.

After examiningthedecison of thedrcuit court in thismaiter, thisCourt bdievesthat the
circuit court so essentidly reached thisconcluson. However, the Court believesthat the circuit court
erred in concluding that it could only consider the conduct of Carrie Q. B. at thetime of thefiling of the

petition or prior thereto in determining the fitness of Carrie Q. B. to have custody of Brandon Lee B.



For the reasons stated, the judgment of the circuit court isreversed, and thiscaseis
remanded to the Circuit Court of McDowell County with directionsthat the circuit court terminate the

parental rights of Carrie Q. B. to Brandon Lee B.

Reversed and remanded.
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Albright, Justice, concurring in part and dissenting in part:

| concur with themgority’ s determination that the decison of thelower court inthismetter
should bereversed. The Department of Health and Human Resources presented evidencein the
adjudicatory phase sufficent towarrant afinding of neglect. The determingtion of the gppropriate next Sep,

however, is the focus of my disagreement with the majority opinion.

Whilethe extreme crcumstances of this case may indeed warrant termination of parentd
rights, thet determination must bemadein conformity with the proceduresoutlined inthe West Virginia
Code, theWes VirginiaRule of Procedurefor Child Abuse and Neglect Proceedings, and the numerous
opinionsauthored by thisCourt. Asan gppdlaetribund, this Court doesnot haveauthority toissuesuch

adetermination wherethelower court has not proceeded to the dispositiona hearing phase! Thetimely,

'Asthis Court stated in In re Beth Ann B., 204 W.Va. 424, 513 S.E.2d 472 (1998),

The statutory scheme applicablein child abuse and neglect
proceedings providesfor an essentialy two phaseprocess. Thefirst
phase culminatesin an adjudication of abuse and/or neglect. Thesecond
phaseisadispositional one, undertaken to achieve the appropriate
permanent placement of achild adjudged to be abused and/or neglected.

Id. at 427, 513 S.E.2d at 475 (citations omitted).
(continued...)



effective, and detail ed procedures enumerated by satute, rule, and judicid opinion must be obsarved. As
this Court so digtinctly stated in syllabus point two of Inre Beth AnnB., 204 W.Va 424, 513 SE.2d
472 (1998), “In achild abuse and/or neglect proceeding, even wherethe parties have stipulated to the
predicatefactsnecessary for atermination of parentd rights, acircuit court must hold adispostion hearing,
in which the specific inquiries enumerated in Rules 33 and 35 of the Rules of Procedurefor Child

Abuse and Neglect Proceedings are made, prior to terminating an individual's parental rights.”

This Court explicitly stated in syllabus point two of InreWillis, 157 W.Va. 225, 207
SE.2d 129 (1973), that thisisan issue of congtitutiona dimension: “West Virginia Code, Chapter 49,
Article 6, Section 2, asamended, and the Due Process Clauses of the West Virginiaand United States
Condtitutions prohibit acourt or other arm of the State from terminating the parenta rights of anaturd

parent having legal custody of his child, without notice and the opportunity for a meaningful hearing.”

This Court has characterized adigpostiond hearing asa“mandatory prerequigte’ tothe
termination of parental rights. Beth AnnB., 204 W.Va. at 428, 513 S.E.2d at 476. In our recent
decisonin Sateexrel. Chastity D. v. Hill, 207 W.Va. 358, 532 S.E.2d 358 (2000), we held that
“even wherethere are written rdinquishments of parentd rights, the circuit court isrequired to conduct a

dispogtion hearing, pursuant to West VirginiaCode 8 49-6-5 (1999) and Rules 33 and 35 of the West

!(...continued)



VirginiaRulesof Procedurefor Child Abuseand Neglect Proceedings. . ..” 1d. at 364,532 SE.2d a

364.

Theserulesand Satutory guiddinesareessentia, and this Court has cong stently treeted
themasmandatory. Insyllabuspoint fiveof InreEdwardB., _ W.Va_ ,  SE2d__ ,2001
WL 1402147 (No. 28732, Nov. 8, 2001), this Court recently explained as follows:

Whereit gppearsfrom therecord that the processestablished by

the Rules of Procedurefor Child Abuse and Neglect Proceedingsand

related gatutesfor the digpostion of casesinvolving children adjudicated

to beabusad or neglected hasbeen substantialy disregarded or frudtrated,

theresulting order of digpogtionwill bevacated and the case remanded

for compliance with that process and entry of an gppropriate digpostiond

order.

Neither thelower court system nor the Department of Hedlth and Human Resourcesshould
interpret the mg ority decision asan excuseto disregard the guidance provided by this Court or the
requirementsenumerated by gatuteand rulewith regard to digpositiond hearings. Egregiousfacts adduced
on theissue of disposition may indeed justify termination of parental rights. However, itisnota
determination to be made here a thistime. This Court should require adherence to the procedura and
subgtantive protectionsprovided by the Condtitution, our statutes, court rulesand cases. Accordingly, |
respectfully dissent from the portion of the mgority opinion which directsthe lower court to terminate
parenta rights. To comply with the mandates of Satute, rule, and this Court, thelower court must hold a

dispositional hearing prior to termination.



| amauthorized to Satethat Justice Starcher joinsinthis concurring and dissenting opinion.
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